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FEDER..L PLRSONNEL CQUNGCIL
UNITED ST4TES CIVIL SERVICE COMMISSION
1626 K Street,iNelloi . .. o .
Washington 25, D.C. )

FOR COUNCIL. CONSIDERGTION © * '+t - - oy on o - May 21, 1952

Tor: i . -~ Dr, F, M. Davenport, Chairman. i@ . ¥
: Féderal Persénnel Counedil il 7.

From: Mr, Edward J, McVeigh, :icting Chairman
: - Imployment Committee . == .

.+ UNDER THE 1952 WHITTEN :iMENDNMENT

Subject: ~ PROMOTION REGULLTIONS .. . & -

Following thi Council meeting on May 8, .1952; the Enploynent Cormittee
has met twice and has asserbled its work.group. én Whitten iriendrent pronmction:
regulations for several sessions, This work group, appointed on May 6 by
Mr, Donald W, Smith, then jicting Chairrian-of - the Enployment Cormitted: con-
sisted of:  Mr, Norman S, Cramer '(Labora‘Départment)'Chairman,.Mro David T, -
Stanley (Defense Department); M. Sam H, Wolk (Federal Security Agency), and
Mrs. Catherine 3, East (Civil Service Cortiissicn). This group undertock éon=:
sideration of three problens arising out of‘the'eXpeCted'passage,of the re~ -

vised VWhitten inmendnent.

1.. The preparation and submissicn of questions of intérpretation of ..
the ameridriénts’ of"subsection (a) to the ittorney Genéral, - This was under-:
stcod to inelude also the question of whether any questions should be
submitted,

T 2. The devélobment’of:a‘ccmmon'approach to the problem of seleeting =
employees to be converted from temporary promotion to-permanént promoticn, -

+'23, The developrnent of criteria o' be applied in making determina~
tions under the inequity clause of subscetion (e), To this was added the °
natter of delegating authority to make such determinations to the Cope
nission's regional directors if'and-whenwit'is‘found'possible”fo'aCCGpi
recommendations. from officials other than agency. heads..

" The thinking in this report takes into account the careful work of the.
Council from the time of the Berlin airlift in 1948 and culminating in a
series .of reports on. emergency personnel policies from August 1950 on,

The Council's thinking was restated on February 1, 1951, in a report on

H.R. 247, Mr, Miller's proposed rovisioh of the Whitten Amendment, This -
letter is reproduced as an appendix hereto, The Employment Cormittee has.
reviewed and revised the wbrk group!s findings and presents the following
recommendations:

OVER
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I-A. Questions for the Attorney General

The Committee has considered a large nupber of questions about the appli-
cation of subsection (a) of the Whitten .mendment which have been raised by
some of the Departments and in various meetings of Council and Civil Service
groups and has found no question which is not susceptible. of agency deternina-
tion, Many of the questions will be answered in different ways by different
agencies according to the peculiarities of their administrative problems, bul
we foresee no adverse effects from diversity of agency practice in applying
subsection (a) of the amendment.

If the Civil Service Commission concludes, as apparently it will, that
it has no authority to regulate the administration of subsection (a), there
will be no central audit or inspection of agency actions converting temporary
promotions to permanent promotions, This observation is made, not to suggest
agency freedom to apply the subsection loosely, but rather to show that there
is no possibility that an agency's honest practical interpretation or applica~-
tion of the subsection would be upset by a technical or legalistic ruling
issued as a result of a post audit decision. . - :

The only way that any agency!'s application of the subsection could be
upset would be through the issdance.of an opinion by the ittorney General
in answer to a question submitted to him by that or a different agency., It
appears, therefore, that all possibility that. an external ruling might upset
agency actions could be eliminated if all agencies refrain from submitting
questions on their own responsibility. Therefore; the Committee recommends
that no questions be submitted to the fAttorney General on behalf of the

Council, It further recommends that the Council urge its member agencies

aot _to_submit such questions dlrcctl'[f

If further serious questicns arise or. if any agency desires somdot nl U
any question the.Committee should stand ready to help by ascertaining the prac-
tice in other agencies, and coming up with answers based upon the experience
and advice of the other members of the Council. It is further suggested that,
if questions which appear to require legal interpretations do arise in the fu-
ture, such questions. should be channeled through the Employment Committee:

Z—B.“”P;omotions outside £hé Competitivé Service

At the regular meeting of the Council on May 8, the Committee was asked to
consider the meaning of the language "a regular appointment system or proce-
dure established prior to September 1, 1950." The Committee believes that
there is no question but that the regulations of the Civil Service Commission
in Part 21, issued under authority of the Veterans Preference ict of 1944,
meet this criteron and that all agencies, even those established after
September 1, 1950, may apply the second proviso of subsection (¢) to any
appointment made in accordance with those regulations. ‘
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II. Common Approach on Conversions to Permanent Promotion

The Cormittee feels that conversion. fram temporary promotion to perna-
nent promotion should be made on the basis of common criteria, In under-
teking this study, the Committeé found that eriteria are required only
where the quota of positions occupied prior to September 1, 1950, is less
than the number of employees eligible for conversion to permanent pronotion,
They are not required (1) where no permanent promotion can be made because
there were no employees in the grade or in the -organization prior to Septem-
ber 1, 1950, or (2) where the quota of positions occupied prior to Septcmbor
1, 1950, equals or exceeds the number of employees eligible for conversion
to permanent promotion, In the latter situation, however, criteria would
be needed if the ageny did not ‘wish to fill the quota,

In considering types of criteria to be applicd, the Committece found that
the primary factors in naking sclections are equity arong erployees and ad-
ninistrative practicability. It is assumed that the selections for temporary
premotion were made on the basis of merit debonstrated in actusl work perfore-
mance. Therefore, the factor of merit is not predominant in making selections
for conversion to permanent promotion, In reaching this conclusicn, the Com-
mittee has not, however, foreclosed consideration of merit as 4 basis for
selection for conversion to perranent .appointment.,

Adopting -equity among erployeces. and . adninistrative practicability as
the primary facpors in conversion to pernmanent promotion, the Cormittee
makes the following recommendations as guidelines to the various depart—
ments and agencies: ' S L

As Wherc the administrative situation makes it feasible to identify
these positions which ray be expected to continue after the close
of the emergency, establish a priority for incumbents of positions
which arc related to the regular functions of the organizaticn,
as distinct from incumbents of positions which are related to
the crmergency functions of the organization,

This recormendation is based on the fact that diseussions of the pend-
ing revision of the Whitten Amendment on the floor of the House indicate
clearly that the authority to make permanent preomotions is intended to
be used to take care of problems faced in permanent establishments, not
to be used in cases of purely tenporary functions, :

OVER
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B, Make individual selections, whether within these categeries
or without regard to them, in order of incumbents! promotions
to the prades. Exceptions to this order nay be made for those
who have previously served in the grade or in higher grades
on a permanent basis. - ' ‘

" This order of selection, in effect, treats the eligible employces as
nearly 2s possible in the way that they would have been treated if perma-
nent promotions had been authorigzed at the time they were temporially pro-
moted. . The order is applicable without change to the conversion Or pro=- A
motion of cmployees on a permanent basis to vacancies in the quota which
oper. up in the fubure, Thus it provides maximum equity ond administra-
tive feasibility both to present conversions and future promotions., The
exception permits agencies to insure that employees who have been demoted
below their present grades during their .current periods of erployment will
be among the first to be converted to the permanent basisa .

C, Where .an employee has received more than one promotion since -
Septerber 1, 1950, and the guota Timitation docs hot permit
conversion 4o perrianent promotion in the higher present grade,

~ the agency should consider making the conversion, in the grade
Yo which he was first promoted, This would be a record trans-
action only; the employees would continue in the higher grade
on a temporary basis, awaiting the occurrence of a vacancy in
the quota of that grade. ' o

In this connection, the Committee is cognizant of the relationship be-
tween the conversions from tenporary to permanent pronotion and prospective
conversions from Civil Service Reserve to Civil Service Career appointments
under the pending plan for such appointment categories, Becausc of this re-
1ationship, the Council should urge the Civil Service Commission to pro-
ceed with all possible dispatch to establish the Career and Reserve types
of status appointments as previously recormended, It should also ask the
Cormission to werk out promptly, with the Council's cooperaticn, a method
for lifting tenure restrictions on Reserve appointrents so as to maintain
a regular corps of Carecer appcintees in line with the peacetime size of
the Federal service.
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JII-A, Delegation of wuthority to spprove Cases Invelving Inequity

The language of the bill dces not preclude delegation of
authority, either by the central office of the Civil Service Cormissicn or

by heads of departnents and agencles, The Cormissicn has clearly indicated,
however, that it will not approve any case which is not properly signed by
the head of the departrient or agency. The Federal Personnel Council is
already on record as opposing a requirement that recormendaticns be signed
by heads of departments and agencies because this would be a retrogression
fron precedural improverents already permitted by Fublic Law 600, 79th
Congress. The Cormittee Recormends that the Federnl Personnel Council alsc
take a position in favor of delegation of authority to approve promotions
under the hardship clause within the Civil Scrvice Cormission.

ITI-B, Criteria for Application to Cases_Involving Inequity

The Cormittee has no criteris to suggest to the Cormission for the pur-.
posc of passing on the merits of each case, It is believed that such criteria
can be developed only on the basis of actual review of cases and that the
Cormission will be able to do this itself after a reasonable period of ex-
perience in this field, However, the Cormittee does reconmend that a pro-
cedure be adopted for cases involving hardship or inequity which will provide
for the following certificotion by the departronts and agencigs:

(1) That the position in question has boen reviewed within the
past three months for determination as te classificaticn
and that the classification is correct;

(2) that the employee is fully qualified to perform the duties
of the positicn;

(¢) that there is no other person of at least ecqual qualificaticns
reeting the Whitten Amendrment requirements who is available

from usual recruitment sources within a reascnable length
of time, '

Attached; :
dppendix (Council report dated Feb. 1, 1951
on H.R. 247, Mr, Miller's proposed
revision of the Whitten Ainendrent,)
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Report on He Ro 247, Relating to #pointments, promotions, and transfers
in the Federal civil service during the existence of
the present national emergency. ' '

' The Council thinks that in times of emergency especially it is of great
importance that the President and the Civil Service Commission should have
authority to make flexible regulations for the needs of the service, We
therefore favor amendment of Section 1302 of the Supplemental Appropriation
Act of 1951, known as the Whitten Amendment, and think that the provisions
should be general rathor than specifico The Civil Service Commission should -
have latitude by regulation to determine what original appointments, reine
statements, regppointments, reassignments, or transfers should be made on a
permanent basise As to the substitute provisions of the bill, we desire to
point out that officers and employees of the Federal Government having a
permanent civil service status do upon promotion or transfer to another
position still retain such status even though they receive indefinite appointe
mentss In order to make our thinking clear, we would like to restate scme
of the findings of the Council which were considered by the Commission in
issuing the indefinite appointment regulations, The Council is unaninously
on record on the importance of preventing increases in the number of permanent
personnels The whole concept that the Council fosters is that the career
service should be developed and strengthened, and that emergency jobs which
arise not only in times of general emergency but also in connection with many
other circumstances should be filled through indefinite or temporary appointe
ments outside the career service,

In this period of emergency the Council has taken the position that re-
instatements, promotions, and transfers, as well as new appointments, should
be on an indefinite basis. We have gpplied this concept consistently to
promotions in the same agency and to transfers to another agencye The Council
has further urged the Commission that transfereces be given reemployment rights
on a highly restrictive basis in the national interest, and that rctrenchment
at a later time in the defense activities should not be made difficult by the
building up of retention rights on a pgrmanctt basis in the gaining agencys
Instead, the Council has strongly favored that the Commission and other agencles
cooperate to find places for employces with status who may at a futurc tine be
dropped by reduction in force and that the Commission use a displaccment prow
cedure to place them appropriatelye The Council belicves that increasing the
strength of the carcer service and fostering the sense of obligation among all
agencies to help fit carcer employee back into continuing activitics will be a
far better solution to the problem te which this bill is directed than a pro-
vision giving the employee permanent rights in a new agencye There are ine
stancesy; of course, where a gaining agency has reason to expect that a position
is permanent and that it will not nced to be claimed by rcturning veterans or
others, However, there is a matter of equity involveds The defensc cstablishe
menty for instance, might be in a position to offer quite a few permanent appointes
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ments whereas a purely emergency agency, such as Bconomic Stabilization Agency,
could not reasonably be expected to have any permanent positions whatsoevers
We are aware of the criticism that the regulations have unduly restricted
the movement of employees from non-defense to defense activities. However,
we wish to point out that for critical positions there is the incentive of
reemployment rightse Furthermore, employees transferring can often obtain
a higher grade because of the importance and urgency of these expanding
sotivitiess The regulations do tend to restrain hedgehopping and idle
movemsnt of personnel. In conclusion, the Committee on Personnel Policies
of the Emergency would like o see Seftion 1302 amended to give the Com~
mission latitude by regulation to determine what personnel actions should
be on a permanent or indefinite basis.
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FEDERAL PEREONNEL COUNCIL
Un:.ted States Civil’ Service Commission
1626 K Street Nn w'
Wachlngton 25, D. C.

TO: - Council Members e B

SUBJECT: Advance. Agenda for Coun01l Meetlng - May 29, 1952 - l 30 P.W.

PR

1, Employment Committee =~ Mr. McVeigh

For discussion and action:

Report on Promotion Regulations Under 1952 Whitten Amendment
(Copy distributed with this agenda)

2. Employee Relations Committee = Mre Brody

a) Employee Participation in Agency Management

The report introdﬁced' in the May 8 meeting will come
up for further discussion and actions

b) Rev131ons in Guide to Effectlve Relatlonshlps with.
~ Organized Employee Groups

The report distributed on April 2l will come up for discussion
~and action.
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